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Corporanon License Tax Assessments For
Tax Periods Ended December 31, 1999 through December 31, 2004
FINAL RULING

As the result of an audit for the tax years ending on December 31, 1999 through December

31, 2004, the Kentucky Department of Revenue (the “Department”) has issued assessments of
aditionzl corporation license tax to [N, 1-c. (M), The following tble
details amounts of tax assessed and interest that has accrued through October 29, 2008:
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At issue in this dispute are adjustments to capital employed made by the Department to
include the amounts reflected on -s financial statements for the accounts ttled “deferred
taxes”, “long-term payables (affiliates)”, “accounts receivable (affiliates)”, “accounts payable
(afflhates)” “negauve cash” and “due contractors account”.

KRS 136.070 provides in relevant part the following:

(1) Every corporation organized under the laws of this state, every
corporation having its commercial domicile in this state, and every
foreign corporation owring or leasing property located in this state
or having one (1) or more individuals receiving compensation in
this state, except financial institutions as defined in KRS 136.500,
savings and loan associations organized under the laws of this state
and under the laws of the United States and making loans to
members only, open-end registered investment companies
organized under the laws of this state and registered under the
Investment Company Act of 1940, production credit associations,
insurance companies, including farmers' or other mutual hail,
cyclone, windstorm or fire insurance companies, insurers and
reciprocal underwriters, public service companies subject to
taxation under KRS 136.120, those corporations exempted by
Section 501 of the Internal Revenue Code, any property or facility
which has been cenified as an alcohol production facility as
defined in KRS 247.910, any property or facility which has been
centified as a fluidized bed energy production facility as defined in
KRS 211.390, and any other religious, educational, charitable, or
like corporations not organized or conducted for pecuniary profit,
shall pay to the state an annual license tax of two dollars and ten
cents ($2.10) on each one thousand dollars {$1,000) of the capital
employed in the business as computed under the provisions of
subsections (2) and (3) of this section, subject to the credit
provided in subsection (6) of this section,

(2) (@ The term "capital” as used in this section means capital
stock, surplus, advances by affiliated companies, mtercompany
accounts, borrowed moneys or any other accounts representing
additional capital used and employed in the business. Accounts
properly defined as "capital” in this section shall be reported at the
value reflected on financial statements prepared for book purposes
as of the last day of the calendar or fiscal year;

(b) "Capital employed,” in the case of corporations having
property or payroll only in this state, means "capital" as defined
above;
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() "Capital employed,” in the case of corporations having
property or payroll both within and without this state means
"capital” as defined above and as apportioned under subsection (3)
of this section;

(d) Property means either real property or tangible personal
property which is either owned or leased. Payroll means
compensation, paid to one (1) or more individuals, as described in
subsection (3) of this section. Property and payroll are deemed 1o
be entirely within this state if all other states are prohibited by
Public Law 86-272, as it existed on December 31, 1975, from
enforcing income tax jurisdiction.

It is [Ill's position thar the Department improperly included the accounts referenced
above in “capital” and that these accounts do not fall within the definition of the terms as provided
by statute or regulation.

It 15 the Department’s position that all of the disputed accounts in this case are “surplus”
accounts or intercompany accounts thus propetly included in capital subject to license tax. See KRS
136.070(2)(a); 103 KAR 20:020, Section 1 (6),{7),(8),(9),(11),(14),(16) and (17) and Section 3.
Surplus 15 the excess of the net assets of a corporation over the par or stated value of its corporare

stock. See also Kroger Co v. Department of Revenue, 614 S.W.2d 705, 708 (Ky. App. 1981).

Because the taxpayer did not remit in full the amount of tax determined to be due under
the provisions of KRS 136.070 for each period for which tax was assessed, late payment
penalties were applied in accordance with KRS 131.180(2).

This letter is the final ruling of the Department of Revenue.
APPEAL

You may appeal this final ruling to the Kentucky Board of Tax Appeals pursuant to the
provisions of KRS 131.110, KRS 131.340-131.365, 103 KAR 1:010 and 802 KAR 1:010. If you
decide to appeal this final ruling, your petition of appeal must be filed ar the principal office of the
Kentucky Board of Tax Appeals, 128 Brighton Park Boulevard, Frankfort, Kentucky 40602-2120,
within thirty (30) days from the date of this final ruling. The rules of the Kentucky Board of Tax
Appeals, which are set forth in 802 KAR 1:010, require that the petition of appeal must:

1 Be filed in quintuplicate;

2 Contain a bref statement of the law and facts in issue;

3. Contain the pettioner’s or appellant’s position as to the law and facts; and
4 Include a copy of this final ruling with each copy of the petition of appeal.
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The petition of appeal must be in writing and signed by the petitioner or appellant. Filings
by facsimile or other electronic means shall not be accepted.

Proceedings before the Kentucky Board of Tax Appeals are conducted in accordance with
103 KAR 1:010, 802 KAR 1:010 and KRS 131.340-131.365 and KRS Chapter 13B. Formal
hearings are held by the Board conceming the tax appeals before it, with all testimony and
proceedings officially reported. Legal representation of parties to appeals before the Board is
governed by the following rules set forth in Section 2 (3) of 802 KAR 1:010:

1. An individual may represent himself in hearings before the Board;

2. An individual who Is not an attomey may not represent any other individual,
corporation, trust, estate, or pantnership before the Board; and

3. An artomey who is not licensed to practice in Kentucky may practice before the
Board if he complies with Rule 3.030(2) of the Rules of the Kentucky Supreme
Court.

You will be noufied by the Clerk of the Board of the date and time set for any hearing,

Sincerely,

Finance and Administration Cabinet
e G
Jason Snyder

Executive Director

Office of Legal Services for Revenue
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