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In the matter of:

FINAL RULING NO. 2010-06
January 29, 2010

Sales and Use Tax assessment for the period
January 1, 1997 through December 31, 2005

FINAL RULING

The Kentucky Department of Revenue has an outstanding tax assessme{nt%kt_
Inc., now known as [N 1oc., ( ") for the
period January 1, 1997 through December 31, 2005. The following schedule reflects the amounts

due for the various years making up the audit period :

01/01/97- 12/31/97

01/01/98- 12/31/98
01/01/99- 12/31/99
01/01/00- 12/31/00
01/01/01- 11/30/01
12/01/01- 12/31/01
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01/01/02- 12/31/02
01/01/03- 12/31/03
01/01/04- 12/31/04
01/01/05- 12/31/05

$
TOTAL

is a Kentucky corporation with its principal office in [l Keotucky. It
purchases and from suppliers and then to various
Kentucky customers. The il and

sells that and F i
is loaded on-ﬂks and delivered to the
customers’ locations.

s oo ic is not a retailer liable for sales tax on its sales of [Jiji] and
to its Ken customers, ¢ that it instead only rendered the service of delivering the
q;l;d However, s own records {e.g., bills, invoices), showed that it was the
p er of the- and [Jjir question, which it subsequently sold 1o its customers.

&5 | &4 | &

Under these facts, |l made retait sales of [ and I i» Kentucky and was a
retailer subject to Kentucky sales tax. See KRS 139.100; 139.110; 139.120; 139.200 (law in effect

during audit period). As its records reflect, purchased the il and in question
and subsequently sold that llland to its Kentucky customers. was therefore
liable for the sales tax on the gross receipts realized from its sales to those customers. KRS
139.200.

The fact that may not mark up the -ndold to 1ts customers does
not change the nature of the transaction as a sale of tangible personal property because there is a
transfer of title and possession of tangible personal property for a consideration. See KRS
139.120. Even though|JJlils invoice prce of the [Jiflacd [l o its customers may also
include delivery and spreading costs or charges, these components of the invoice price are not
separately stated and thus properly part of the gross receipts subject to tax. See 103 KAR
30:070 § 4. The regulation just cited governed transactions prior to July 1, 2004. Effective July
1, 2004, KRS 139.050 was amended to include all delivery charges, regardless of whether those
charges are separately stated or itemized. 2003 Ky. Acts, ch. 124, § 1.

Based upon the foregoing, and after considering the information presented by || N

Inc. in the protest and supporting statement and at the conference held

pursuant to KRS 131.110, the tax assessment totaling (plus applicable interest, fees,

and penalties} is hereby determined by the Department of Revenue to be comrect and a
legitimate liability due the Commonwealth of Kentucky.

This letter constitutes the final ruling of the Department of Revenue.
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APPEAL

You may appeal this final ruling to the Kentucky Board of Tax Appeals pursuant to the
provisions of KRS 131.110, KRS 131.340-131.365, 103 KAR 1:010 and 802 KAR 1:010. If you
decide to appeal this final ruling, your petition of appeal must be filed at the principal office of the
Kentucky Board of Tax Appeals, 128 Brighton Park Boulevard, Frankfort, Kentucky 40602-2120,
within thirty (30} days from the date of this final ruling. The rules of the Kentucky Board of Tax
Appeals, which are set forth in 802 KAR 1:010, require that the petition of appeal must:

Be filed in quintuplicate;

Contain a brief statement of the law and facts in issue;

Contain the petitioner's or appellant’s position as to the law and facts; and
Include a copy of this final ruling with each copy of the petition of appeal
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The petition of appeal must be in writing and signed by the petitioner or appellant. Filings
by facsimile or other electronic means shall not be accepted.

Proceedings before the Kentucky Board of Tax Appeals are conducted in accordance with
103 KAR 1:010, 802 KAR 1:010 and KRS 131.340-131.365 and KRS Chapter 13B. Formal
hearings are held by the Board conceming the tax appeals before it, with all testimony and
proceedings officially reported. Legal representation of parties to appeals before the Board is
governed by the following rules set forth in Section 2 (3) of 802 KAR 1:010:

1. Anindividual may represent himself in hearings before the Board;

2. Anindividual who is not an attomey may not represent any other individual, corporation,
trust, estate, or partnership before the Board; and

3. Anatntorney who is not licensed to practice in Kentucky may practice before the Board if he
complies with Rule 3.030(2) of the Rules of the Kentucky Supreme Court.

You will be notified by the Clerk of the Board of the date and time set for any hearing,

Sincerely,
FINANCE AND ADMINISTRATION CABINET

a

E.] sley
Intenim Executive Directot
Office of Legal Services for Revenue
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RETURN RECEIPT REQUESTED



