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FINAL RULING

The Kenrucky Department of Revenue (“DOR”) has an outstanding sales and use tax

assessment totaling SRRz s T Cormpany LLC. CHElE) for the period
October 1, 2004 through December 31, 2005. The following schedule reflects the amount of
outstanding tax and applicable interest accrued to date.
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B in the business of retailing tobacco producrs, beer, candy and soft drinks.
operated as a business from.nf 2004 until the business was sold - 2006.
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Bl rchased cigarettes for resale me-]‘] .C and purportedly paid sales tax ar the

time of the purchases although no sales rax was cver remitted to DOR for these transactions.

subsequently took deductions for the cost of the cigarettes purchased as rax paid purchases

resold on 1ts sales and vse tax rerurns. The outstanding lability also includes an assessment on

the purchases of various consumable supplies and capiral items which are not contested but
have not been paid.

At 1ssue 15 wllcthcr-is entitled to rake the tax paid purchases resold deduction on its
sales and use return as provided for n 103 KAR 31:091.

103 AR 31:080 stares

Secnion 1. A rerailer who resells tangible personal property hefore making
any use there of (other than retention, demonstration. display while holding it for
sale in the regular course of business) may take a deduction of the purchase price
of the property if, with respect to irs purchase, he has reimbursed the vendor for
the sales rax or has paid the use tax. 1 such a deducrion is taken by the retailer,
no refund or credit will be allowed to his vendor with respect 1o the sale of the

propcrry.

Section 2. The procedure described in Section 1 of this administrative
regulation should be used 1 any of the following circumstances:

(1) The rerailer when making the purchase intends to use the property
cather than resell it but larer resells it before making any use thereof.

(2) The particular property is of a kind not ordinanly sold or stocked by
the retailer and not customarily covered by resale cernficates given to
his vendors and is the subject to an unusual sale, such as a sale for
the accommodation of a customer, employee, etc.

(3) The particular property is generally for the use of the retailer, but a
small portion is incidentally resold.

(#) Through crror, sales tax reimbursement or use tax is paid by the
rerailer with respect to the purchase price of property purchase for
resale in the regular course of business.

DOR contends that based on the circumstances at instzmcc,-is not enttled to take a
deduction for tax paid, purchases resold. Considering that Bl o o cetailer that sold cigaretres
in the normal course of its business, requirements (1), (2), and (3) clearly do not apply. B
a valid seller’s permit during the period of the purchases at issue and was apparently correctly
issuing resale certificates for other purchases but not for these purchases from its supplier with
common ownership.  The failure to exercise due diligence in the cigarette purchases renders
requirement (4) inapplicable also.
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Morcover, -claims that tax was charged on the cigarettes sold in its stores. ‘The sales
and use rax returns and remitrance for the periods at issue do not reflect the inclusion of the
sales tax on rthe sale of these cigarettes.

KRS 139.210 (1iffective dunng the period at issue) states in pertinent parts

(1) The taxes herein imposed shall be collecred by the retailer from the
consumer.

(4) The raxes collected under rhis section shall be deemed to be held in rrust
by the retailer for and on accounr of the Commonwealth of Kentucky.

(5) The taxes to be collecred under thts section shall constitute a debt of the
retatler to the Commonwealth.

DOR further contends that [Jhas nor complied with and is in violadon of KRS 139.210.

For the reasons stated above, the outstanding liability totaling $|Rpvs applicable
interests) is a legitimare liability of ﬁLLC due the Commonwealth
of Kentucky.

This lerrer is the final ruling of the Depariment of Revenue.

APPEAL

You may appeal this final ruling to the Kentucky Board of Tax Appeals pursuant to the
provisions of KRS 131,110, KRS 131.340-131.365, 103 KAR 1:010 and 802 KAR 1:010. If you
decide to appeal this final ruling, your petition of appeal must be filed at the principal office of the
Kentucky Board of Tax Appeals, 128 Brighton Pack Boulevard, Frankfore, Kentucky 40601-3714,
within thirty (30) days from the date of this final ruling. The rules of the Kentucky Board of T'ax
Appeals, which are set forth in 802 KAR 1:010, require that the petition of appeal must:

1. Be filed in quintuplicate;

2 Contain a bricf statement of the law and facts in issuc;

3. Contain the petitioner’s or appellant’s position as to the law and facts; and
4. Include a copy of this final ruling with cach copy of the perition of appeal.

The petition of appeal must be in writing and signed by the petitioner or appellant.  Filings
by facsimile or other electronic means shall not be accepred.
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Proceedings before the Kentucky Board of Tax Appeals are conducted in accordance with
103 KAR 1:010, 802 KAR 1:010 and KRS 131.340-131.365 and KRS Chapter 138. Pormal
hearings are held by the Board concerning the tax appeals before it, with all restimony and
proceedings officially reported.  Legal representation of parties to appeals before the Board is
goveined by the following rules set forth in Section 3 of 802 KAR 1:010x

l. An individual may represent himself in any proceedings before the Board where his
individual tax lability is at issue or he may obtain an attorney to represent him in those
proceedings;

2, An individual who 15 not an artorney may not represent any other individual or legal

entity in any proceedings before the Board;

3. Any parry appealing a final ruling to the Board other than an individual, such as a
corporation, limited liability company, partnership, joint venture, estate or other legal
entity, shall be represented by an attorney in all proceedings before the Board, including
the filing of the petition of appeal; and

4. An attorney who is not licensed to practice in Kentucky may practice before the Board
only if he complies with Rule 3.030(2) of the Rules of the Kentucky Supreme Court.

You will be notified by the Cletk of the Board of the date and time set for any hearing,

Sincerely,

FINANCLE AND ADMINISTRATION CABINIET

Interim [ixecutive Director
Office of Legal Services for Revenue

I °11.C

CERTIFIED MAIL
RETTURN RECEIT REQUIESTED

































